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by one of the married parties of an offence known to have been committed by the 
other against the marriage, on the condition of being continually afterwards 
treated by the other with conjugal kindness. While the condition remains un- 
broken there can be no divorce, bnt a breach of the condition revives the original 
remedy. 

3. Husband and Wipe — Divorce — Cruelly — Condonation. Cruelty consists of 
successive acts of ill-treatment, if not of oersonal injury ; so that something of a 
condonation of earlier ill-treatment must in such cases necessarily take place. It 
is cumulative, admitting of degrees and augmenting by addition. It may he con- 
doned and even forgiven for a time and up to a certain point, without barring the 
right to bring it all forward when the continuance of it has rendered it no longer 
condonable. 

4. Husband and Wife — Divorce — Cruelty — Condonation. While acts of vio- 
lence of a husband which have been condoned cannot be made the sole foundation 
for a divorce, they form the subject of investigation and proof in order to deter- 
mine what is the true issue in the case, that is, whether the wife can, with safety 
to her person and health, continue to live with him. 

5. Husband and Wife — Divorce — Cruelty — Charge of adultery. A malicious 
charge of adultery made by one consort against the other, standing absolutely 
alone, is not sufficient to justify a divorce, but when presented with other facts 
enhancing its enormity is a gross act of cruelty. The evidence in the case in 
judgment establishes a plain case of cruelty and reasonable apprehension of bodily 
hurt. 

6. Husband and Wife — Divorce — Custody of children. The innocent parent 
on whose prayer a divorce is granted is usually entitled to the custody of the chil- 
dren. A woman compelled by her husband to resort to a divorce ought not to 
obtain it at the expense of losing the society of her children ; and as one who has 
done well or ill in the marriage relation will be likely to do the same in the 
parental, all courts lean to the innocent parent when determining the custody of 
the child. 



Franklin County and Others v. Gills & Johnson. — Decided at 
Staunton, September 15, 1898. — Buchanan, J • 
1. County Property — Lease for private purposes — Powers of judge of county 
court. The judge of a county court has no authority to authorize or assent to a 
lease of county property, acquired for county purposes, to any person for private 
use, or for any purposes other than those provided by law. The judge of the 
county court is a mere agent of the county in respect to county property, whose 
duties and powers are prescribed by law, and all contracts made by him in respect 
to said property, not authorized by statute, are void. 



Gish's Ex' or v. Jamison. — Decided at Staunton, September 15, 
1898.— Rieiy, J: 
1. Specific Performance — When refused. An application for specific per- 
formance is addressed to the sound judicial discretion of the court, governed by 
established principles. The party seeking performance must show himself to 
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have been ready, prompt, willing and eager to perform the contract on his part. 
Default and delay on the part of the party seeking performance, indicating an 
intention to perform or abandon the contract as may appear to his advantage, ac- 
companied by a change in values without the fault of the other party, and like- 
wise absence of good faith, are sufficient reasons for a court of chancery to refuse 
to enforce performance. 

2. Contracts — Time of performance — Reasonable time — Conditions precedent. A 
contract to make the cash payment for land on delivery of a deed to the property, 
but which also provides that the cash payment is to be made as soon as the pur- 
chasers to whom the vendee has sold the land makesiheirs to him, is a contract to 
pay the cash payment in a reasonable time, though such purchasers never pay, 
and is not a condition precedent to the payment by said vendee. 



Reusens v. Lawson and Another. — Decided at Staunton, Septem- 
ber 15, 1898.— Riely, J : 

1. Ejectment — Burden of proof — Description of land. In an action of eject- 
ment the burden of proof is upon the plaintiff to establish his title to the land 
described in his declaration, and his right to recover the possession thereof from 
the defendant. Whether the plaintiff has established the beginning point of his 
survey as stated in the declaration, or the courses and distances of the several 
calls, are questions to be determined by the jury, under proper instructions from 
the court. 

2. Surveys — Corners — Course^ and distances — Natural monuments. Where the 
beginning point of a survey is in doubt, but the course and distance from that 
point are along one natural monument and to another, such point should, be ascer- 
tained by beginning at the natural monument mentioned as at the end of the 
distance, and reversing the course and measuring the same distance along the 
other natural monument given. 

3. New Trials — Verdict without evidence or against the evidence. This court' 
will not set aside the verdict of a jury and the judgment thereon of the trial court 
except where the jury has plainly decided against the evidence, or without evi- 
dence. Although the court, if on the jury, might not have concurred in the ver- 
dict upon the evidence as written down, it will not merely for this reason set the 
verdict aside. It will not interfere in a doubtful case. 

4. Instructions — Evidence to support. If an instruction is asked which cor- 
rectly propounds the law, and there is evidence tending to support the hypotheti- 
cal case stated, of however little weight the evidence may appear to the court to 
be entitled, or however inadequate, in its opinion, to make out the case supposed, 
it should be given. 

McClanahan v. Hockman. — Decided at Staunton, September 29, 
1898. — Keith, P. Absent, Riely and Cardwell, J.T: 

1. Kes Judicata — Second appeal in same case — Parties. On a second appeal in 
the same case matters adjudicated on the first appeal cannot be called in question. 
The decree on the first appeal is final and irreversible. A party to the first appeal 



